
Nottingham City Council Delegated Decision

Reference Number: 2503
Author: David Baillie
Department: Development
Contact: David Baillie

 (Job Title: Housing Regeneration Officer, Email: david.baillie@nottinghamcity.gov.uk, Phone: 01158763960)

Subject: Oakford Close highways agreement 

Total Value: £25,410 (Type: Capital) 

Decision Being Taken: 1. To authorise completion of works detailed on the schedule at Appendix 1 on existing highway and proposed
highway shown coloured orange on the plan at Appendix 2 ; and 

2. To enter into an agreement to vary and discharge the highways agreement dated 9 February 2009 with Gladedale
(Barlborough) Limited and Gladedale (South Yorkshire) Limited. 

and 
3. To include £25,410 expenditure on highways works for the Oakford Close development in the Public Sector Housing
programme under the Building a Better Nottingham section. 
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Reasons for the Decision(s) 1. Nottingham City Council sold the freehold interest in the development site at Oakford Close, Nottingham NG8 6BJ to Gladedale
(South Yorkshire) Limited ("Gladedale") in 2006 for private residential development. The site is shown outlined red on the plan at
Appendix 3. Planning permission was granted (ref 07/01170/PFUL3) for 51 dwellings on 11/10/07 with a section 106
planning agreement securing on site affordable housing and open space benefits. 

2. The development commenced in January 2008 and in February 2009 Gladedale entered into a highways agreement with
the Council for the improvement of existing highways and the dedication to the public and making up of estate roads necessitated by
the residential development ("the 2009 agreement"). Under that agreement, once the works were completed satisfactorily
and a 12 month maintenance period thereafter had expired, the estate roads would be adopted and thereafter
be maintainable at public expense. The agreement was secured by a bond for the sum of £165,800 by the National
House Building Council (NHBC). 

3. The development progressed but was subject to a number of interruptions during which no houses were built.
Despite endeavours by the Council to kick-start the development including twice agreeing to vary the section 106
obligations so as to reduce the burden on Gladedale, the development stalled. In total, Gladedale built 28 new houses
on the southern part of the site (as shown on the plan at Appendix 3) before deciding ultimately that further development
would be unviable. 

4. While the development was progressing, Gladedale had undertaken some obligations under the 2009 agreement namely
construction of the estate roads which served the newly-built houses and also some improvement works to existing
highway adjoining Deepdene Way. However, these construction works and improvement works were not
finished (see paragraph 10 below). The location of the newly-constructed estate road and improvement works is shown coloured
orange on the plan at Appendix 2.    

5.In addition, under the 2009 agreement the developer was required to construct an estate road serving the northern part of the
development site (shown coloured pink on the plan at Appendix 2). No houses were built on that half of the site, nor was that
estate road constructed. Because of the partial performance of the obligations under the 2009 agreement, the process under
which the newly-constructed estate road on the southern part of the site would be dedicated to the public and become adopted had not
been followed.  

6. Negotiations then took place between the developer and the Council as to how to resolve the unsatisfactory situation. In December
2014 the Council purchased the land shown outlined blue on the plan at Appendix 3, namely the undeveloped land in the northern
part of the site together with the unadopted road in the southern part. Contemporaneously with the property transfer the Council agreed
to release the developer from its outstanding section 106 obligations by discharging the existing planning
agreement.             

7. Owing to Gladedale's stipulated timescale for the transfer, it was not possible for the outstanding highways obligations
to be formally varied and discharged beforehand. However, within the transfer the Council covenanted as landowner to undertake
Gladedale's responsibilities under the 2009 agreement pending the eventual adoption of the estate roads and to indemnify Gladedale
against any liability. However, the 2009 agreement remains effective though it no longer represents the parties' current
intentions.  
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8. The Council, in partnership with Nottingham City Homes, has applied for planning permission (ref 16/00648/NFUL3) to
build 19 new Council bungalows on the undeveloped northern part of the site under the Building a Better Nottingham programme.
(The proposed estate road for the northern part of the site within this development does not follow the same alignment as that of the
estate road within the original development proposal by Gladedale.) 

9. This delegated decision will enable the Council to regularise the contractual position with Gladedale and NHBC in
relation to highways serving the partial development. It will also benefit the owners of the newly-built houses which
front onto the estate road in the southern part of the site since it will enable that road to become adopted in the future.
Lastly, it will enable the Local Land Charges entry relating to the highways agreement to be amended, thus removing a source of
potential confusion as to the status of the undeveloped land in the north of the site for which the Council has its own development
plans. 

10. Though Gladedale had constructed the estate road in the southern part of the site and carried out some improvement works to the
existing highway, the works were not completed when the transfer of the land to the Council was completed in 2014. It is proposed that
the work needed to bring the existing carriageway and footway on the site to adoptable standard will be undertaken by the Council and
details of the items of work and costs are set out in the schedule at Appendix 1. Those elements which can be completed in advance of
the new Council bungalow development will be programmed as soon as feasible. Completion of the remaining elements will be
co-ordinated with the programme for the new development, which is subject to grant of planning permission provisionally scheduled to
start in summer 2016. These works will be funded through the Housing Revenue Account as project development costs associated with
the Building a Better Nottingham Programme.       
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Other Options Considered: Not to vary and discharge the developer's S38 and 278 obligations. - This option was rejected as to leave the existing highways
arrangement in place would be inconsistent with the changes in arrangements and ownership and would impede the Council from tying
up the "loose ends", to the detriment of the immediate residents in the southern part of the site.  

Not to vary and discharge the developer's obligations would also create an anomaly ; in the 2014 transfer the Council
assumed liability as the landowner for the performance of Gladedale's obligations under the 2009 agreement pending
adoption. As it stands, however, the 2009 agreement provides no legal route by which adoption of the newly constructed estate
road could take place.

Background Papers: Planning permission reference 07/01170/PFUL3  

Unpublished background
papers: 

Planning permission ref. 07 01170 PFUL3.pdf, Appendix 1.pdf, Appendix 2.pdf, Appendix 3.pdf 

Published Works: 1) Delegated Decision 1790
2) Delegated Decision 1780
3) Report to Executive Board, 20 October 2015 (New Build Tender Awards for sites in the Building a Better Nottingham - Council housing
programme) 

Affected Wards: Aspley 

Colleague / Councillor
Interests: 

None. 

Consultations: Date: 31/03/2016 

Ward Councillors: Graham Chapman, Carole Mcculloch, Patience Ifediora 
Councillor Chapman supports the decision. Councillors Ifediora and McCulloch were consulted but had no comment. 

Those not consulted are not directly affected by the decision. 

Crime and Disorder
Implications: 

There are no crime and disorder implications.   

Equality: EIA not required. Reasons: An EIA was completed for the Executive Board 20/10/15 report approving the development of the site. 

Relates to Council Property
Assets: 

Yes 

Decision Type: Officer 
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Executive Decision? Yes 

Scheme of Delegation
Reference Number or Other
Source of Delegation: 

142,145 

Advice Sought: Legal, Finance, Property 

Legal Advice: 1. The decision will enable remaining works on the newly-constructed estate road and the existing highway to be completed by the
Council, which is now the legal owner of those parts of the site. 

2. It will also enable the legal anomalies arising from the part performance of the 2009 agreement and the transfer of part of the site to
the Council to be addressed and rectified.    

3. The expenditure proposed is within the remit of the decision maker, and the variation and discharge of the 2009 highways agreement
falls within the delegated powers of the decision maker under delegations 142 and 145 of the Council's Scheme of Delegation. 

4. Although DD 1790 (which related to the terms on which the Council was to acquire part of the site from Gladedale) purported to
authorise the release of Gladedale from its planning and highways obligations, this aspect of the decision was ineffective.  This is
because the decision maker for DD 1790 had no power to act as local planning authority or  highway authority. Separately, Planning
Committee authorised the variation and discharge of the section 106 obligations with Gladedale but as mentioned in paragraph 7 of
"Reasons for the Decision" this left the issue of the formal release of the highways obligations outstanding.  

5. Clearly, the Council as part of the agreed package of measures intended to relieve Gladedale of its responsibilities under the 2009
agreement.  Accordingly, the Council as landowner in the transfer covenanted to perform Gladedale's obligations under the 2009
highways agreement and indemnify Gladedale from liability, pending adoption of the highways.  However, the formal release of
Gladedale and its surety from the obligations under the 2009 agreement could and can only be effected following an appropriate
authorisation by the highways authority.   

Advice provided by Judith Irwin (Senior Solicitor) on 01/06/2016. 
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Finance Advice: The decision seeks approval for highways works needed at a scheme to develop council housese at land on Oakford Close, Broxtowe.
The scheme to develop the site for council-owned bungalows is already approved and sits within the Public Sector Housing Capital
Programme under the line "New Build Affordable Homes - Garage sites", but the highways costs are not included. 

The value of the decision is £25,410 which will allow the roads on the site at Oakford Close to be brought up to an adoptable standard. In
exchange for waiving the requirements to bring highways on the site up to adoptable standards, the council was able to purchase the
land from the developers for a cost of £1, thereby saving the purchase cost of the land. 

The works will be financed by Right to Buy "1-4-1" capital receipts (30%) and the remaining from the "New Build Unallocated" line within
the Public Sector Housing Capital Programme. Financial modelling for the scheme was updated to include the above costs which
showed the scheme was still viable. 

Advice provided by Julie Dorrington (Finance Analyst (Housing)) on 03/05/2016. 

Property Advice: The original purchase of the site for £1:00 was based upon the Council taking over responsibility to bring the roads already partly
finished on site and any new roads required as part of the Council's proposed development up to adoptable standard. This decision will
allow the Council to fulfil it's obligation in respect of the roads.  

Advice provided by Rodney Alan Martin (Senior Surveyor) on 31/05/2016. 

Signatures: Sue  (Director of Planning and Transport) 

SIGNED and Dated: 14/06/2016 
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